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In a just world, the environment would provide a source of opportunity and not of hazards.  Indeed, the natural environment and its resources have long been construed within western political thought as sources of opportunity – as resources with which one might mix labor and so acquire property,
 as guarantors of democratic opportunity,
 and as egalitarian antidotes to the unjust and denaturing influences of modern society
 – and yet now perhaps its most pervasive influence may be as a cause of rather than a remedy to inequality.  While it might have been, as Locke suggested, that “in the beginning all the world was America,” the frontier has long been closed, in America as elsewhere, and the environment has become a medium through which existing inequalities among persons and peoples are exacerbated rather than narrowed.  Those born into favorable conditions now routinely count their relatively abundant access to natural resources and relatively clean environment as among their chief advantages, while those born into unfavorable ones must count resource scarcity and polluted environments as among their primary disadvantages.  Moreover, it is increasingly the case that the advantages of the world’s affluent are direct causes of the disadvantages of the world’s poor, as the unsustainable practices and consumption patterns of the former pollute the environment and deplete its resources in a way that most immediately harms the latter.  In the “natural lottery” of birth, the good or bad luck that determines one’s local environmental conditions now stands as among the greatest obstacles to genuine equality of opportunity and greatest sources of injustice.


Environmental protection laws and regulations are sometimes justified with reference to the aim of minimizing the causal role of luck in the distribution of those environmental resources or hazards necessary for or averse to welfare.  Perhaps most obviously, antipollution statutes are justified in large part by the aim of reducing threats to public health, where those unfortunately exposed to toxics are made to suffer by the avoidable acts of others.  The U.S. Clean Air Act, for example, acknowledges that increasing air pollution “has resulted in mounting dangers to public health and welfare,” and although the Act does not explicitly note the unequal distribution of that threat in society, a sizeable body of “environmental justice” literature amply demonstrates that such “dangers to public health and welfare” tend to disproportionately harm the poor and people of color.
  One might, therefore, see antipollution laws as aiming to minimize the role of what is known as circumstantial luck
 in environmental risk, based on the conviction that the injustice of pollution lies not only in its aggregate harm to public health, but also to the exigencies of chance that inequitably allocate that risk among persons.  Similarly, the 1964 Wilderness Act declares its aim as providing for protection of wild areas “in such manner as will leave them unimpaired for future use and enjoyment as wilderness,” implicitly acknowledging that circumstantial luck may otherwise determine one’s access to the welfare-enhancing qualities of wilderness, and charging the federal government with ensuring that those with the potential misfortune of being born in the future aren’t made worse off thereby.  Across the spectrum of environmental legislation, then, one can find at least implicit reference to minimizing the role of luck in determining which persons have access to environmental goods and which get exposed to environmental hazards.


Luck plays a negative role in environmental governance, as well.  While one’s exposure to environmental risk and access to environmental amenities may owe in part to circumstantial luck in one’s region and time of birth, the existence of environmental hazards and management of environmental resources in a given region and at a given time is frequently a matter of deliberate choices, perhaps constrained by deliberately enacted and enforced public policies (or perhaps not so constrained, which is equally a matter of choice by some not to impose such limits on action).  By definition, risk depends in part upon luck, as those harmed by some risk could be described as unlucky while those exposed to but unaffected by it could be said to be lucky, but the existence of environmental risk is often itself not an instance of luck (defining luck in terms of the absence of human control).  That is to say that while the bad fortune of being harmed by some kind of risk often depends upon no voluntary acts or choices of the sufferer, the risk itself often results from someone else’s voluntary acts or choices.  When some persons are placed at environmental risk by the acts or choices of others, we can say that luck largely determines whether and to whom harm is done, but the harm itself is not a matter of luck alone.  If it were, none could be held to be responsible for causing that harm, as consequences of pure luck entail no attributions of fault, and therefore excuse all involved from moral blame or legal liability.  Elective decisions by some to place others at heightened levels of risk, even if not intentionally malevolent, cannot defensibly be described in terms of luck, and must not be so treated in environmental regulation.
To say that a victim of environmental harm has been unlucky betrays the very real sense of agency that is typically involved in the creation of environmental risk.  Bad luck may explain why exposure to some risk results in harm, as risk implies some uncertainty about whether harm will in fact occur, but it fails to adequately capture the morally suspicious voluntary action that often causes or increases the probability of harm.  This combination of faulty action and chance in determining harmful outcomes can perhaps best be appreciated by considering the offense in reckless or negligent actions that endanger others.  Suppose that I knowingly leave a hot electrical wire exposed outside of my home while I go to the hardware store, calculating that the probability of anyone touching it while I’m away is quite low, but in my absence a child from a nearby home wanders by, touches the brightly colored wire, and is electrocuted.  My action would clearly be negligent in this case, as the merely possible bad outcome was foreseeable and my exposure of unknown others to a risk of serious harm makes me culpable for it.  That this child became the victim of my negligence may owe to bad luck on her part, as she cannot in any meaningful sense be held responsible for touching a wire that she had no reason to think might be unsafe, but this causal role for luck does nothing to absolve me of my responsibility for failing to exercise due care in minimizing or eliminating the risk of harm.  The intervention of luck, in this case, does nothing to reduce my culpability for exposing others to a significant risk of serious harm.

While it is possible that my actions would not lead to harm in such a case, it is also quite possible that they might cause injury, and my obligation to avoid harming others depends not only upon factors that I directly control but also upon some that I cannot.  Once I have acted, the intervening variable can be described as a kind of luck, rather than some voluntary act or decision of mine, but that luck would not by itself cause harm if not for my prior action.  Should the child be harmed, I may be tempted to rationalize away my culpability by noting that this bad outcome was neither intended nor anticipated and that my action was insufficient on its own to cause that harm, thereby concluding that the causal determinant in producing either bad or benign outcomes from my action must have been entirely outside of my control.  I might conclude, in other words, that the outcome was unfortunate, but that it was not my fault – it was, rather, simply bad luck that the child happened by and touched the exposed wire, and I cannot be held responsible for bad luck.  In morally assessing my actions, must we reference consequences that are uncertain at the time of my decision?  What if, at the time of assessment, no one had yet been hurt by my actions, but the risk I that created continues on into the further future, where the chances of serious harm resulting from them remain very real.  Do we say, on the one hand, that my actions are benign up until that point when someone is actually harmed by them – a point which may never come, even if this cannot now be known for certain, and which might not be known in time to hold me liable for them – and that they only become wrong at that point when some harm occurs?  Or do we say, on the other hand, that the wrongness of my action lies in my deliberate exposure of others to a significant risk of serious harm, and that the act is equally faulty regardless of whether someone is actually harmed by it, even if it at that point becomes more unfortunate?  


We are now in a position to say more specifically what luck has to do with environmental governance.  Justice makes two related but distinct demands related to environmental harm, and these together require a luck-minimizing response to environmental risk that is based in the core tenets of egalitarian justice theory.  Upon noting the causal role of luck in determining part of a person’s opportunity structure (as John Rawls does in his observation that luck allocates natural primary goods highly unequally among persons without regard to desert and so is “arbitrary from a moral point of view”
), luck egalitarians maintain that persons deserve only those good or bad outcomes that result from their voluntary acts and choices, but not those which result from luck alone.  G.A. Cohen, for example, interprets the Rawlsian principles of distributive justice in such a way,
 and Ronald Dworkin likewise distinguishes between deserved and undeserved sources of inequality based in the causal role of luck.
  But perhaps the most operationally concise statement of the relationship between luck and justice can be found in what might be termed the principle of responsibility, here articulated by Brian Barry:

A legitimate origin of different outcomes for different people is that they have made different voluntary choices… The obverse of this principle is that bad outcomes for which somebody is not responsible provide a prima facie case for compensation.

As Barry’s principle claims, the injustice in radically unequal life chances that result in part from inequitably allocated environmental goods and bads can be understood in terms of the respective roles of luck and responsibility in that allocation: when persons are made worse off as the result of environmental conditions for which they are not responsible – even if, as is often the case, others are responsible for those conditions – those outcomes are illegitimate and so demand some sort of compensation in order to rectify.  However, compensating the victims of environmental harm must be regarded as only a second-best remedial option when the prior obligation not to cause harm is unmet, so we might assume two lexically prior principles: 1) avoid causing harm; and 2) should harm be unavoidable, compensate its victims.  Failing to do so allows luck to play an illegitimate causal role in determining one’s welfare, and so by this line of argument is unjust.  Environmental governance, then, aims to realize luck egalitarian justice aims insofar as it is based upon a similar pair of lexically prior principles: 1) avoid environment-based harm, whether from pollution or resource scarcity; and 2) compensate its victims when such harm occurs.


As I shall argue below, conceiving of the aims of environmental governance in this way clarifies the relation between the instruments of coercion that regulatory standards, enforcement mechanisms, and compensatory systems employ and the ends of justice that they might at least potentially serve.  In so doing, it provides a normative foundation for environmental law and policy that can be used to guide efforts to address environmental problems.  Justice demands that the causal role of luck be minimized, and that the unlucky be compensated for the harm they suffer from their misfortune, but theories of justice based in luck egalitarianism also suggest how the sort of luck discussed above might be distinguished from other kinds of luck with which it is sometimes confused (but which don’t generate similar claims of justice), as well as providing the conceptual bases for building luck and responsibility into a compensatory program for redressing injuries caused by environmental harm.  Such a project may initially seem to be rather simple – one might expect that it could be satisfied by a harm principle joined to a restorative principle like that of strict liability – but parsing the causal roles of luck and responsibility presents practical and conceptual problems that threaten to undermine that distinction in theory and render highly complex its approximation in practice.  The primary conceptual difficulty in wielding normative theory to inform environmental policy in this regard can most clearly be illustrated in an ethical quandary that Thomas Nagel terms the problem of moral luck, to be examined below after several preliminary distinctions are made are evaluative criteria introduced.
Luck and responsibility

In order to see how luck affects judgments about the proper response to environmental harm, we might begin by distinguishing causal from moral responsibility.  The former describes relations of cause and effect, and involves matters of fact (if not necessarily uncontestable ones) from which no prescriptive implications necessarily follow.  When scientists observe that automobile emissions lead to dangerous concentrations of carbon monoxide in congested urban areas and that human exposure to threshold levels of this pollutant leads to health problems, their interest in responsibility is of this kind; they seek merely to explain the causes of the phenomenon and not to attach moral blame to particular persons or policies.  On the other hand, if one were to observe that sufferers of carbon monoxide exposure incur health-related costs that could be borne by a tax upon gasoline, to note that such a tax could in effect internalize a negative externality of fossil fuel combustion and compensate those harmed by it, and from these two observations (in combination with something like the normative principle of responsibility) conclude that such a tax ought to exist, one would employ the concept of responsibility in quite a different sense.  The first sense merely describes a relation between observed phenomena (it is empirical), while the second prescribes actions that are taken to be appropriate responses (it is normative).

According to the principle of responsibility, those harmed as a result of environmental risks caused by others have a prima facie claim to compensation for their injuries.  Awarding such compensation typically depends upon some party being identified as responsible for causing the harm in question by creating the risk, and holding that party liable for those injuries.  As Joel Feinberg notes, the standard conditions for attributing individual liability are threefold:

First, it must be true that the responsible individual did the harmful thing in question, or at least that his action or omission made a substantial causal contribution to it.  Second, the causally contributory conduct must have been in some way faulty.  Finally, if the harmful conduct was truly “his fault,” the requisite causal connection must have been directly between the faulty aspect of his conduct and the outcome.  It is not sufficient to have caused harm and to have been at fault if the fault was irrelevant to the causing.

This standard case of liability is based in contributory fault, for it requires both that the party being assessed liability be causally responsible for the injury in question and that they be morally at fault for those acts leading up to the injury, where the faulty action contributes to the harm in question.  In some cases, according to Feinberg, liability can be assigned in the absence of fault (as in strict liability), without direct causal responsibility (as in vicarious liability), and even in the absence of any sort of causal contribution to the harm in question (as in capability-based ascriptions of liability).  But such departures from the standard require some justification for assessing liability in the absence of one or more of the above conditions.  Alternative standards of liability may sometimes be defensible, particularly in cases where demands for compensation are compelling but responsible parties unidentifiable, but for the purposes of this essay shall not be further considered, as justice requires both that compensation be awarded and that it be paid by those responsible for causing the harm in question, and these alternatives forsake the latter in the interest of providing for the former.  Here, we are equally concerned with both.

What, then, makes an act faulty?  Although contributory fault limits its purview to faulty acts which contribute to harm, an act can be faulty without causing harm if, for example, the agent is found to have been negligent, but avoids causing some harm by a stroke of luck.  Since fault admits of degrees, persons can commit faulty acts which contribute (if in only a minor way) to some harm without being liable for that harm.  As Feinberg notes, “a person can be morally at fault in what he does without being morally responsible for some given harm, even when the harm would not have happened but for his ‘fault.’  The harm can be properly ascribed to him only when his ‘fault’ is sufficiently ‘serious’ and makes a sufficiently ‘important’ contribution to the harm.”
  Hence, causal responsibility combined with moral fault does not constitute a sufficient condition for assigning liability, but we shall again bracket such exceptions to Feinberg’s liability rule in the interest of exploring how the causal intervention of luck affects judgments about fault and moral responsibility.  For the purposes of this essay, then, we shall confine our purview to a practical question for designing the tools of environmental governance: under what circumstances may liability be attributed to agents that are found to be causally responsible for some harm?

Our question, then, draws upon the legal concept of responsibility – which is related to but distinct from causal and moral responsibility – in that it is essentially inquiring whether the relevant agents may be ordered to pay the costs of the harm that they cause.  In many ways, legal responsibility is similar in structure to moral responsibility, as the use of such terms as fault and liability suggest.  Legal responsibility, in which persons are punished for their actions or ordered to pay compensation for harm that results from them, depends for its legitimacy upon its close correspondence with judgments about moral responsibility, else state power would be used in a highly coercive way against persons who had done no wrong, raising obvious objections.  But legal and moral responsibility are not always identical in their respective judgments, for reasons which are mostly practical: assessments of moral responsibility rely upon an agent’s state of mind, intentions, knowledge, and beliefs, and these are often not readily ascertainable by the institutions charged with determining legal responsibility.  For this reason, legal responsibility relies primarily upon the consequences of actions, along with any aggravating or mitigating circumstances surrounding them (including evidence concerning the state of mind of the accused, or mens rea) as the basis for determinations and degrees of responsibility.

Insofar as legal and moral responsibilities inhabit different spheres – one mostly external and the other mostly internal – several interesting problems arise for applications of the principle of responsibility.  Sometimes (as shall be further examined in the next section), moral and legal responsibility come to divergent judgments concerning the existence of fault and the assignment of liability.  Since our inquiry is based in the problem of determining when environmental harm warrants compensation and, in cases where justice requires such compensation, which parties should pay its costs, this divergence between legal and moral responsibility appears to present a problem: like legal institutions generally, a regime of environmental regulation and liability lacks reliable access to those mental states which determine moral responsibility, and so must rely upon consequences and that external evidence upon which legal responsibility is based.  If the regime is to follow the principle of responsibility, however, it cannot attribute fault or assign liability to agents unless they are also responsible in the moral sense.  While in most cases legal and moral responsibility do not diverge in this way, those several cases in which they appear to do so in the context of our inquiry shall require some further examination.

Moral luck

In cases of environmental harm, our analysis of luck egalitarianism suggests that those responsible for causing the harm (whether through pollution or resource depletion) be held liable for it, and those made to suffer by it be compensated for their injury, and that these two related imperatives be guaranteed through environmental governance.  When responsibility is assigned on the basis of causal responsibility alone – as in the polluter-pays principle
 – judgments about moral fault become superfluous, but the principle of responsibility maintains that liability for such harm ought to be based upon moral responsibility, where agents are held to have caused some harm and to have been morally at fault in doing so.  The requirement of contributory fault as a necessary condition for assessments of liability rests upon an intuition that Thomas Nagel describes in his analysis of the problem of moral luck.  This moral intuition, which depends on what we may term the Control Principle, holds that “people cannot be morally assessed for what is not their fault, or for what is due to factors beyond their control.”
  According to the Control Principle, we can praise or blame (or, in the legal realm, reward or punish) persons for their voluntary acts or choices, but not for good or bad consequences that result from luck alone.  As Nagel notes of this condition, “a clear absence of control, produced by involuntary movement, physical force, or ignorance of circumstances, excuses what is done from moral judgment.”  

The problem of moral luck lies in the fact that many good and bad consequences result from a combination of both voluntary acts and choices and the uncontrollable contingencies of circumstance.  In such cases, the intuition that Nagel describes comes into conflict with another intuition: that persons should be blamed or punished only for those acts that cause harm, and praised or rewarded only for acts that do good.  The problem of moral luck forces us to choose one intuition over the other, though neither intuition seems mistaken.  Nagel offers an example of Smith and Jones, who each drive home from a cocktail party while slightly intoxicated.  Neither should have driven, as both are impaired, and so both act recklessly (endangering others by their ill-chosen behavior), but Smith makes it home without incident while Jones strikes and kills a pedestrian on his way home.  While Smith may be guilty of a lesser legal offense than is Jones, do their respective moral offenses also differ?  Most people likely share Nagel’s intuition that “there is a morally significant difference between reckless driving and manslaughter,” but the only difference between Smith and Jones owes entirely to elements outside of their control.  Had the pedestrian attempted to cross the street in front of Smith rather than Jones, their offenses would have been reversed.  Whereas Smith was “morally lucky” that no pedestrian was in his path as he drove home drunk, Jones was unlucky, though “his recklessness is exactly the same.”


Given the former intuition, Nagel identifies and gives a name to this conflict between two opposed intuitive judgments: “Where a significant aspect of what someone does depends on factors beyond his control, yet we continue to treat him in that respect as an object of moral judgment, it can be called moral luck.”
  At first, the problem appears paradoxical; it seems that we must either abandon the Control Principle (and with it, Barry’s principle of responsibility) or else admit that there exists no morally significant difference between the acts of Smith and Jones.  It would not help to posit that Smith and Jones are both guilty of the same initial offense (reckless driving) but that only Jones was guilty of the additional offense (manslaughter), since this alleged additional crime lies entirely outside of the control of either Smith or Jones and so stands in need of justification of its own.  Moreover, the bad outcome for which Jones is blamed results from a combination of intentional action (reckless driving) and luck – we would not blame Jones at all if the pedestrian’s death was the result of a pure accident rather than his faulty decision to drive while impaired – but the same could be said of the benign outcome of Smith’s identical decision.  We cannot blame Jones for his bad luck without some reference to his faulty decision, but Smith made exactly the same faulty decision.  Holding Jones guilty of an offense for which Smith is innocent is to rely exclusively upon causal responsibility in one moral judgment (in holding that the morally significant fact is that Jones caused something while Smith did not) while ignoring it altogether in another (holding that both are equally guilty of the alleged offense of reckless driving, though this caused no harm in itself).  One of these two intuitive judgments about moral responsibility must, it would seem, be wrong.  But which one is wrong, and what follows?

The problem of moral luck is pervasive in ethics, since many of those acts which call out for moral assessment involve both external contingencies and internal volitions, motives, and intentions.  Insofar as we treat as morally relevant those consequences resulting from either luck alone or in combination with voluntary acts or choices (as in the cases of Smith and Jones), we must concede that moral judgment cannot be prospective, or determinate at the time of decision, but must instead be retrospective, depending upon the eventual consequences of acts.  When we commit an act, we do under at least some uncertainty about the eventual consequences of that act, even though we may intend to produce certain outcomes and may foresee possible others.  Given this uncertainty, our culpability for any particular act may well depend upon what happens after we make the decision to commit it, so that its rightness or wrongness may not be evident at the time of decision.  Although we cannot evaluate acts until consequences are known, we can often see the moral verdict in advance of certain knowledge of which outcome will obtain.  As Nagel notes: “If one negligently leaves the bath running with the baby in it, one will realize, as one bounds up the stairs toward the bathroom, that if the baby has drowned one has done something awful, whereas if it has not one has merely been careless.”


The problem of moral luck manifests as what appears to be a conceptual gap between moral and legal responsibility, where persons are held morally responsible for all faulty actions but only legally responsible for those faulty acts which result in harm.  In cases of recklessness, that is, persons are only held legally responsible for those bad outcomes to which they contribute by their morally faulty action, and are not held responsible for those reckless acts which, by luck alone, harm no one.  As Feinberg explains:

One man shoots another and kills him, and the law holds him responsible for the death and hangs him.  Another man, with exactly the same motives and intentions, takes careful aim and shoots at his enemy but misses because of a last-minute movement of his prey or because of his own bad eyesight.  The law cannot hold him responsible for a death because he has not caused one; but, from the moral point of view, he is only luckier than the hanged murderer.

Not only would the law treat these two cases differently, but in the absence of bad consequences, consequentialist ethical theories (like utilitarianism) likewise cannot condemn some act as wrong (or so, at least, it would seem
), even if committed with the intention of bringing about those bad consequences but failing to do so as the result of luck.  If moral fault is luck-dependent, then the disparate consequences of identical acts by Smith and Jones generate divergent judgments about their respective levels of moral responsibility, while if it is luck-independent, they do not.

In Feinberg’s example, we have two choices in our moral assessments of these two cases: we can treat them identically (condemning both men for attempted murder, and treating the actual killing in the first case as morally irrelevant), or we can treat them differently (where successful attempts at murder are treated as either uniquely wrong or else morally worse than unsuccessful ones).  If we treat the two cases identically, then we concede that actual consequences of acts are irrelevant to moral judgment (maintaining that culpability is luck-independent, and contradicting a strong moral intuition), and that only motives and intentions matter in moral assessment.  If we treat them differently (holding that culpability is luck-dependent, and regarding attempted murder as a lesser offense than successful murder), then we must abandon the Control Principle, and the principle of responsibility in which it is based, for their rejection of luck as a morally relevant fact in moral assessment.

In order to isolate the effects of luck from our moral judgments, we may invoke what Feinberg calls “the doctrine of the internality of morals,” claiming that moral and legal theories of responsibility have a different jurisdiction.  Here, morals are held to “constitute a kind of internal law, governing those inner thoughts and volitions which are completely subject to the agent’s control,” while “the external law governs a man’s relations with his fellows, to which both other persons and outer nature can make unexpected and uncontrolled contributions.”
  This solution to the problem of moral luck supposes that judgments of moral responsibility can be made more precisely and persuasively if the contingencies of luck can be controlled and a person’s will or volition made the sole object of assessment.  Judgments concerning legal responsibility, on the other hand, require observations of external consequences of acts since they cannot have direct access to internal motives and intentions, and so are inevitably subject to the arbitrariness of luck.  Although they may aim to approximate moral responsibility (based, for example, upon external evidence about an agent’s motives or intentions), assessments of legal responsibility cannot depend upon a person’s mental states alone, and so must include consequences as among the relevant variables distinguishing more from less serious offenses.

Invoking such a doctrine, as Feinberg notes, cannot rescue moral responsibility from the inescapable arbitrariness associated with legal responsibility.  Although basing moral judgments upon internal mental states rather than external circumstances might appear to control for the influence of luck (which seems to be an entirely external phenomenon) upon moral judgments, this solution to the problem of moral luck fails to eliminate arbitrariness from moral judgment insofar as it leaves a causal role for luck in determining a person’s mental states.  He suggests another example in which two agents are similarly provoked, but one is distracted by some noise at the precise moment at which he would otherwise have formed the intention to commit a violent act (for which he would have been held responsible), preventing that intention from forming and thereby escaping responsibility for the intention (as well as the act it motivates) by luck alone.  Luck enters the picture in myriad ways, and the alleged “complete control and independence of luck” to be found in an internal domain moral of responsibility – relying upon intentions alone in moral assessment – cannot rescue the Control Principle from the arbitrariness problem observed above.  However intuitively plausible the principle may be, there appear to be a wide range of cases in which control is mixed with luck, complicating the assessment of responsibility.  Neither law nor ethics may entirely neutralize the causal role of luck in determining outcomes, so both must instead aim to minimize its occurrence, and thereby rescue the principle of responsibility by avoiding occasions where its parallel imperatives cannot simultaneously be met.
This problem need not be fatal either for the principle of responsibility or the congruence between moral and legal responsibility, however.  As Feinberg notes of such problematic cases, legal responsibility “is something to be decided, not simply discovered.”
  Although pragmatic considerations often demand that courts reach determinations about legal responsibility (for the purpose of assigning liability, etc.), they are neither more nor less capable of controlling for all vagueness or contingency than are judgments of moral responsibility, upon which they ought to be based.  We may still find it to be unfair to reward or penalize a person based upon factors that lie outside of their control, even while admitting that the distinction between what is and what is not within an agent’s control is not always clearly determinable.  Hard cases exist in both law and ethics, but we need not abandon useful principles every time they fail to yield uncontroversial judgments.  The mere facts that we sometime feel impelled not to punish negligent acts that by luck alone avoid causing harm (Nagel’s example) or to treat unsuccessful malicious acts as less serious than successful ones (Feinberg’s example) don’t by themselves undermine the Control Principle, for in neither case do our judgments completely excuse the lucky agent.  While both cases underscore the commonsense intuition that consequences do matter, both also emphasize the extent to which the Control Principle is intuitively plausible.  Attributing responsibility and assessing liability – in the case of environmental governance as in other problematic cases – must be the product of rational decision making (based upon good reasons, after weighing all relevant facts) and consideration of both an agent’s internal mental states and the external consequences of acts that follow from them.  Where judgments based in consequences diverge from those based in intentions, we must consider the practical constraints of policymaking as well as the incentives that are produced by alternative standards of fault-based liability.  To paraphrase Feinberg, we must decide how to assign liability in cases involving the creation of environmental risk.
Minimizing luck
A regime of environmental regulation aims to accomplish two tasks, both of which can be understood in terms of justice: it aims to ensure that all have access to environmental goods and services (a problem of distributive justice), and it aims to provide a system of compensation and liability for those made to suffer environmental harm as the result of avoidable actions by others (a problem of restorative justice).  In the first instance, its aim can be understood as one of ensuring that persons are not adversely affected by luck, in being made worse off as the partial result of voluntary decisions made by others to expose them to serious sources of environmental risk.  Indeed, as noted above, antipollution laws and natural resource management principles can be seen as oriented toward minimizing luck in this respect, as their primary charge is to reduce the occurrence of pollutants below thresholds of safe exposure and manage natural resources at sustainable rates, reducing the variation in allocations of environmental goods and bads based in circumstantial luck.  In the second instance, such a regime aims to assign liability in accordance with moral responsibility when harm does occur, thereby mitigating the inequality exacerbating effects of much environmental harm.  Regulatory laws often eschew problems of liability and compensation, deferring these instead to the legal machinery of tort law and civil liability, but a full system of environmental governance includes mechanisms for accomplishing both tasks.
The problem of moral luck complicates both tasks, as prevention of environmental harm or reductions of risk often requires placing injunctions against or regulations upon acts that may not, but for the intervention of luck, actually harm anyone, and the assignment of liability to those committing such acts (whether through post hoc legal assessments through tort law or through the imposition of Pigouvian taxes designed to internalize externalities along with their diversion to fund compensation for the victims of environmental harm
) likewise requires some sort of justification if it is not based in contributory fault.  If people suffer environmental harm as the result of luck alone, there seems to be no defensible ground on which to construct a regime of mitigation and compensation. 
If we adhere to the Control Principle, then we can readily reach judgments concerning the injustice of some person being exposed to significant environmental risk.  If persons are held to be morally responsible only for outcomes which lie within their control, and they are exposed to environmental harm that they did nothing to create and could not reasonably have been expected to avoid, then the harm they suffer appears to be wrongful, and as Barry notes, to form the basis for a claim to compensation for their injury.  The Control Principle, on one hand, shows how the unwitting exposure to environmental hazards generates such a compensatory claim.  On the other hand, strict adherence to the Control Principle undermines the wrongness of exposing others to environmental risk, and therefore to much environmental harm, as it calls into question the extent to which voluntary acts may causally determine bad outcomes, introducing luck as a competing causal variable.  Insofar as luck determines which risky actions cause harm and which are benign, the link between faulty action and harm is severed, as harm is neither a necessary nor a sufficient condition for determining fault.  Since none can control whether their individual actions, which make very small contributions to larger aggregate environmental risks, will in fact cause anyone harm, and since determining individual causation for collective harm like that from air pollution is typically impossible, we must either treat all similar actions as faulty or else consider all of them to be blameless.  With the former, we abandon a key feature of the Control Principle in that intentions and demonstrable causal responsibility are divorced from culpability, but with the latter we jettison the practical means of ensuring that those who are unwittingly injured by exposure to environmental risk are compensated.  Either option involves some serious injustice.

If we attribute someone’s suffering from exposure to toxics or from resource scarcity to bad brute luck, then that judgment implies that no one else is responsible, as brute luck operates, like Machiavelli’s Fortuna, outside the realm of human agency.  Unless environmental risk arises independent of any human activity, though, the harm it causes cannot be the result of luck alone, and those responsible for it bear at least some liability for harm which results.  If we allow acts that are committed under conditions of epistemic luck
 – in which agents are ignorant of the way in which environmental risk is elevated by their unsustainable acts and choice – to be confused with the sort of luck which undermines moral responsibility, then we not only mistakenly fail to assign liability where justice requires that we do so, but we also encourage the cultivation of a variety of willful ignorance that exacerbates the role of luck in determining interpersonal welfare.  While we may be tempted to rationalize our own negligence by exaggerating the causal influence of luck on bad outcomes, and thereby reducing in our own minds the moral responsibility that we bear for our faulty actions, we must resist the temptation to do so.  Although a kind of luck may combine with our actions to determine their consequences, that luck cannot be allowed to obscure our culpability for choices that harm others.

In designing a system of environmental governance, then, we must be attentive to the roles of luck and responsibility in defining its justified aims and in determining liability when its primary aims (avoiding undeserved harm) is frustrated.  Following the precautionary principle,
 we needn’t wait for full scientific certainty in establishing the causal connections between some acts and increased environmental risks, and must not allow a defense against liability to be based in, following Nagel’s definition of moral luck, one’s “ignorance of circumstances” concerning the nature of environmental risk or the long-term consequences of actions.  We must understand, that is, that luck is not something that excuses our transgressions, but is rather often something to be managed, and over which we can exercise some (if not complete) control.  Moral responsibility, as Feinberg notes, is often something to be decided, not simply discovered, and we must create and maintain defensible and effective means for ensuring that those responsible for contributing toward increased environmental risk are held responsible for doing so, so that others are not made worse off by their actions.  Even if we cannot completely eliminate the uncontrollable exigencies of luck, we can better understand how it informs our obligations and binds us to those whom our acts and decisions affect, and build this understanding into the principles that guide institutions.
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